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IX THE 


39mtei) States Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1938. 


No. 7139. 


Albert R. Clark, Appellant, 

v. 

Associated Retail Credit Men of Washington, D. C., 
Inc., a Corporation, Appellee . 


APPELLEE’S STATEMENT OF THE CASE. 


Appellant, plaintiff below, hereinafter called “plain¬ 
tiff,” brought an action against appellee, defendant 
below, hereinafter called “defendant”; and plaintiff 
appeals from the judgment of the lower court entered 
on demurrer to the amended declaration. 

Both counts of the amended declaration in substance 
allege that defendant, a mercantile agency, wrote three 
dunning letters to the defendant (which letters are at- 
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tached to the amended declaration as exhibits); and 
that, after receipt of the three letters, plaintiff was in¬ 
jured psychologically and physiologically. The dec¬ 
laration does not point out at what time, after the first, 
second or third letter, plaintiff's illness occurred. 

ARGUMENT. 

Plaintiff sets out at the beginning of the argument 
in his brief, four propositions which he apparently 
wishes this court categorically to answer in the affirm- 
ative or negative in order to dispose of this appeal. 

Abstract questions of law need not be decided by this 
court. 

This appeal involves the following: 

Quaere: Does the receipt of the three letters set 
out in pages 10. 11 and 12 of the record, create for 
a person receiving those letters a cause of action 
based upon the subsequent illness of that person 
occurring after the reading of the letters, when no 
publication of the letters is alleged? 

Theory of Plaintiff’s Case. 

It is conceded by the plaintiff that he presents no 
claim for libel; neither does he present a claim for the 
invasion of the right of privacy. Plaintiff’s brief p. 4. 

Plaintiff seeks to base a cause of action upon what 
he terms defendant’s “threat to publish” plaintiff’s 
failure to pay his debt. 

Variance Between Declaration and Exhibits. 

At the outset it should be noted that the letters ap¬ 
pearing in the record at pages 10, 11 and 12, contain 
no threat to publish plaintiff’s failure to pay his debt, 
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nor do those letters disclose any objectionable features. 
It cannot be contended that the defendant, alleged to 
be a mercantile reporting agency, does not have the 
right to maintain accurate credit records. The letters 
written to the plaintiff merely point out that if he does 
not pay his bills, his credit record will reflect that fact. 

Thus, since the allegations of the amended declara¬ 
tion, with respect to threats and extortion, vary from 
and are repugnant to the exhibits upon which plaintiff 
bases his action, the amended declaration is bad upon 
demurrer. Morrison v. Wrenn, 62 App. D. C. 394, 63 
F. (2d) 994. 

The Common Law and Threats. 

The defendant directs the attention of this court to 
the well understood rule of Lisner v. Hughes, 49 App. 
D. C. 40, 258 Fed. 512, where the court said: 

“Except as ‘repealed by express statutory pro¬ 
vision, or modified by inconsistent legislation, or 
where it has become obsolete or unsuited to our 
republican form of government, the common law 
of England, in all its branches, both civil and crim¬ 
inal, remains today the law of the District of Co¬ 
lumbia, and it has been repeatedly so held.’ 
DeForrest v. United States, 11 App. D. C. 466, 26 
Wash. Law Rep., 346. Common Law forms of ac¬ 
tion have not been abolished here. Miller and 
Ambrose, 35 App. D. C. 75, 81, 38 Wash. Law Rep., 
282. . . ” 

And that rule was impliedly reaffirmed more re¬ 
cently in Knox v. Redwive, 61 App. 179, 59 F. (2d) 304, 
where this court pointed out that common law forms 
of action have not been abolished in the District of 
Columbia. 



4 


In order to set out a cause of action, plaintiff must 
allege sufficient facts to bring his case under some head 
known to the common law; or plaintiff must set out 
some special local statute creating in him a right. By 
this statement it is meant that in order to sustain his 
declaration, plaintiff must first allege facts upon which 
there may be predicated a right known to the common 
law or created by local statute, and then he must allege 
an act which constitutes an invasion of that right. 

The allegation that the defendant caused the letters 
wickedlv, maliciously, unlawfully and wantonly to be 
sent, cannot create a right of action in the plaintiff. If 
the act of the defendant was lawful, the intention al¬ 
leged to motivate it is of no moment. See Payne v. 
"Western R. R. Co., 13 Lea (Tenn.) 507, 49 Am. Rep. 
666, 675, et scq., where the court says: 

“From this it is fairly inferable that in this 
count as in the first, plaintiff, though he uses the 
general terms ‘unlawful and malicious threats,’ 
refers only to the so-called ‘threat’ to discharge 
employees, and rests his case upon it. Presum¬ 
ably he has particularized the most wrongful act, 
or at the most the other ‘unlawful and malicious 
acts' are of the same, and no worse character 
than that specified. This act, he says, was done 

bv the defendants wickedlv and maliciously with 
* • * 

the intent and effect of breaking up his business. 

“The question then is, is an act not unlawful 
rendered actionable to the one suffering injury 
therefrom, because it is committed willfully, wick¬ 
edly and maliciously, and in pursuance of a con¬ 
spiracy to do the injury suffered? Does one ren¬ 
der himself liable in damages for maliciously and 
wickedly exercising his rights or denouncing his 
intention of so doing, if thereby he injures an¬ 
other? 4 * * ” 
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And the holding was (49 Am. Rep. 678): 

“A majority of the court therefore conclude 
that the act done, i. c., the publication of the no¬ 
tice that the company would discharge employees 
who traded with plaintiff, was not an unlawful 
threat nor an unlawful act; was not a libel; and 
though done wickedly and maliciously, and in pur¬ 
suance of a wicked design, is still not actionable, 
because it was not an unlawful act, nor an act done 
in an unlawful manner.” 

It then must be considered whether or not a receipt 
of the three letters set out in the record at pages 10,11 
and 12, and an illness resulting therefrom, would at 
common law create in the plaintiff a cause of action. 
It is steadfastly maintained by the defendant that such 
a claim would be futile in a common law court. 

In Riley v. A skin & Marine Co., 134 S. C. 198, 132 
S. E. 584, 46 A. L. R. 558, the court had for considera¬ 
tion a case in which a threatening, and perhaps a de¬ 
famatory, letter had been written to a debtor to collect 
a debt. The court quite properly in that case held that 
plaintiff had no action in the absence of an allegation 
of publication; and neither court nor counsel suggested 
the possibility of any common law action on any theory 
other than libel. 

According to Blackstone, at common law, no threat 
was actionable unless it was a threat to commit bodily 
harm. 3 Beackstone, Commentaries *120. There, 
that author classifies five actions based on injury to 
personal security, affecting limbs or bodies of individ¬ 
uals. One of these is “Threats,” and of it the author 
says: 

“The two next species of injuries, affecting the 
limbs or bodies of individuals, I shall consider in 
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one and the same view. And these may be com¬ 
mitted, 

“1. By threats and menaces of bodily hurt, 
through fear of which a man’s business is inter- 
rupted. A menace alone, without a consequent in¬ 
convenience, makes not the injury: but to com¬ 
plete the wrong*, there must be both of them to¬ 
gether. The remedy for this is in pecuniary dam¬ 
ages to be recovered by act of trespass ri et or mis; 
this being an inchoate, though not an absolute vio¬ 
lence.” 

The others (of the five actions) were assault, battery, 
wounding, mayhem. Id. *120, *121. Criminal pro¬ 
ceedings could be based onlv on the four actions last 
mentioned. See, Id. *121, *122, where the author says: 

“Civil and Criminal Prosecution. —And here 1 
must observe, that for these four last injuries, as¬ 
sault, battery, wounding, and mayhem, an indict¬ 
ment may be brought as well as an action; and 
frequently both are accordingly prosecuted; the 
one at the suit of the crown for the crime against 
the public; the other at the suit of the party in¬ 
jured, to make him a reparation in damages.” 

Thus, “threats” (of bodily harm) was not a common 
law crime, but merely the basis of a common law ac¬ 
tion. To make “threats’* of bodily harm criminally 
unlawful, a statute was necessary in the District of 
Columbia. See Title G, Sec. 44, D. C. (’ode (1929); 37 
Stat. 193, c. 235, sec. 2, as follows: 

“Threats To Do Bodily Harm. —Any person 
convicted of threats to do bodilv harm shall be 
required to give bond to keep the peace for a pe¬ 
riod not exceeding six months, and in default of 
bond may be sentenced to imprisonment not ex¬ 
ceeding six months. (July 16, 1912, 37 Stat. 193, 
c. 235, sec. 2.) ” 
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It appears then, at common law, unless the threat 
conveyed danger of “bodily harm,” no action could be 
maintained. 

In Grimes v. Gates, 47 Vt. 594, 19 Am. Rep. 129, the 
court adopts that view. There, a declaration in sev¬ 
eral counts, one of which did not, but the remainder of 
which did, allege a letter containing threats of im¬ 
prisonment, was held bad as to the count containing 
only a threat of “injury” but good as to counts alleg¬ 
ing threats of imprisonment. The court said (19 Am. 
Rep. 130): 

“Wheeler, J. Threats of bodily hurt which oc¬ 
casion such interruption or inconvenience as is a 
pecuniary damage, are actionable. Xot the threats 
alone, but the threats and consequent damage to¬ 
gether. 3 Bl. Com. 120; 2 Com. Dig., Battery, D.; 
Jacob’s Law Die., tit. Threats; Bouv. Law Die., 
tit. Menace; 1 Swift's Dig. 477. The extortion of 
money or property by means of such threats is, 
at common law, indictable. The Queen v. Wood¬ 
ward , 11 Mod. 137; 6 East, 133, note; 3 Chit. Crim. 
Law, 607. The threats make the cause of action, 
by producing fear which causes damage; and the 
crime, by producing fear which compels the giving 
over of money or property. A mere vain fear is 
not sufficient. It must be founded upon an ade¬ 
quate threat. Co. Lit. 253b; The King v. Souther- 
fan. 6 East, 126; Taft v. Taft et u.r.. 40 Vt. 229. 
A threat of imprisonment is a threat of bodily 
hurt, and would seem to be sufficient. Co. Litt. 
253b; The King v. Southerton, supra. In declar¬ 
ing for such an injury, the pleader must ‘shew 
some just cause of feare, for feare of itself is in- 
ternall and secret.’ Co. Litt. 253b. * * * The 
gist of this action is not the use of words to the 
injury of reputation, nor the writing of any thing 
prohibited by a particular statute, but is the 
threatening so as to cause pecuniary damage. It 
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would seem to be sufficient, as to this, to set forth 
in substance the making of such a threat as would 
be adequate to the result. The only threat alleged 
in the first count is, that the defendants did 
threaten the plaintiff with great injury. This may 
have meant an injury to property, and not to per¬ 
son, and something remote and fanciful, and not 
any thing direct and tangible. Such allegations 
are to be taken most strongly against the pleader. 
Such threats would not be sufficient to awe per¬ 
sons of ordinary firmness. * * * There seems to 
be a lack of any threat sufficient of itself, and of 
any threat made sufficient by accompanying cir¬ 
cumstances, alleged in this count, to make it suffi¬ 
cient. * * *” 

It appears that the court held that the first count of 
the above-discussed declaration was bad because it con¬ 
tained no threat of bodily harm. 

So, in the case at bar, there is no threat of bodily 
harm (if, indeed, there be any threat at all). 

And certainly, there is a total absence of allegation 
in the amended declaration in the case at bar, that the 
plaintiff was not a person of ordinary firmness. That 
plaintiff may have been ill, does not convey that he 
lacked ordinary common sense. What person of com¬ 
mon sense would or could construe the letters in the 
case now before the court to cause prostration on the 
part of one receiving them? No person , sane or insane , 
could interpret the letters at pages 10,11 and 12 of the 
record to contain a threat of bodily harm. 

Therefore, the court in Brooker v. Silverthorne , 111 
S. C. 553, 99 S. E. 350, 5 A. L. R. 1283, said: 

1 “The question is whether plaintiff stated or 
proved a cause of action. That question was de¬ 
cided in the negative in Rankin v. Sievern & K. R. 
Co., 58 S. C. 532, 36 S. E. 997. In that case, Mrs. 
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Rankin alleged that the railroad company’s agents 
trespassed upon her premises, and were about to 
cut down some trees of great value and beauty, 
and, when she approached them and requested 
them not to do so, the foreman of the gang ‘cursed 
her and ordered her to get away from there, or 
he would put her in the penitentiary, and threat¬ 
ened to strike her, she being an old woman, and 
otherwise maltreated and abused her to her great 
damage.’ A demurrer to this complaint was sus¬ 
tained. The court considered the complaint as 
having attempted to set forth two causes of action, 
one for trespass on the plaintiff’s property, and 
the other for the abusive and threatening lan¬ 
guage. After showing that no cause of action for 
trespass was stated, the question whether an ac¬ 
tion would lie for the abusive and threatening lan¬ 
guage was considered, and it was held that it would 
not. On appeal, this court affirmed the judgment 
upon the reasoning of the circuit court, and said: 
‘No assault upon the plaintiff is alleged, and mere 
words, under the circumstances stated, would not 
be civilly actionable.’ 

“The circuit court rested its conclusions in part 
upon the following quotations from Cooley on 
Torts: 

“ ‘An act or omission may be wrong in morals, 
or it may be wrong in law. It is scarcely necessary 
to say that the two things are not interchangeable. 
Xo government has undertaken to give redress 
whenever an act was found to be wrong, judged by 
the standard of strict morality; nor is it likely that 
any government ever will.’ 1 Cooley, Torts, 3d 
ed. p. 3. 

“ ‘A threat to commit an injury is also some¬ 
times made a criminal offense, but it is not action¬ 
able private wrong. * * # Many reasons may be 
assigned for distinguishing between this case and 
that of an assault, one of them being that the 
threat only promises a future injury, and usually 
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gives ample opportunity to provide against it, 
while an assault must be resisted on the instant. 
But the principle reason, perhaps, is found in the 
reluctance of the law to give a cause of action for 
mere words. ‘Words never constitute an assault' 
is a time-honored maxim. Words may be thought¬ 
lessly spoken; they may be misunderstood; they 
may have indicated to the person threatened noth¬ 
ing but momentary spleen or anger, though when 
afterwards reported by witnesses they seem to ex¬ 
press deliberate malice and purpose to injure. 
Even when defamation is complained of, the law 
is very careful to require something more than 
expressions of anger, reproach, or contempt, be¬ 
fore it will interfere; justly considering that it is 
safer to allow too much liberty than to interpose 
too much restraint. And comparing assaults and 
threats, another important difference is to be 
noted: In the case of threats, as has been stated, 
preventive remedies are available; but against an 
assault there are usually none beyond what the 
party assaulted has in his power of physical re¬ 
sistance.’ 1 Cooley, Torts, 3d ed. p. 29. * * * 

“If it should be conceded that the language of 
defendant contained a threat . it was not of such 
nature or made under such circumstances as to gut 
a person of ordinary reason and firmness in fear 
of bodily hurt. (Italics ours.) And it is not al¬ 
leged that plaintiff was not a person of ordinary 
reason and firmness and that defendant knew it; 
and, in the absence of such allegation, it will not 
be presumed. A person of ordinary reason and 
firmness should have known that the profane and 
vulgar language alleged to have been used by de¬ 
fendant was the result of a momentary fit of pas¬ 
sion, caused by his failure to get the connection he 
asked for, and that he had no intention of doing 
or attempting to do plaintiff any bodily hurt. But 
the words used did not amount to a threat. De¬ 
fendant said: ‘If I were there, I would break your 
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neck.’ But he was not there, and plaintiff knew 
it; and there is nothing in what lie said expressive 
of an intention to go there and injure plaintiff. 
Webster defines a ‘threat’ as ‘the expression of an 
intention to inflict evil or injury on another.' The 
law dictionaries give practically the same delini- 
tion. A threat, therefore, looks to the future. As 
Judge Cooley says, in the passage above quoted, 
‘a threat only promises a future injury.’ Here 
there was no expression of an intention to injure 
in the future, and therefore no threat. 

“The language attributed to defendant —espe¬ 
cially when used by a man to a woman—merits 
severest condemnation and subjects the user to the 
scorn and contempt of his fellow men. But it is 
not civilly actionable. Diligent search has failed 
to discover anv case or authority to the contrarv, 
but many in support of the conclusion which we 
have reached.’’ 

See also, Annotation, 5 A. L. R. 1286. 

The Louisiana Court early decided that a collection 
agency was not liable for dunning letters, Sicard v. 
Roca, 43 La. Ann. 842, 0 So. 620, 631, and the court 
said: 


“The account had remained past due some time. 
It was placed in the hands of an attorney for col¬ 
lection. Afterwards it was sent to the ‘Bad Debt 
Collecting Agency’ of Chicago. It was proven that 
this agency addressed letters to the plaintiff in 
terms annoving and offensive. Thev threatened, 
if he did not pay, to post his name on the list of 
debtors able and unwilling to pay; also to adver¬ 
tise the account for sale. As a matter of good 
taste and proper consideration these letters can¬ 
not meet with approval. They relied upon sting¬ 
ing expressions to effect the collection. The send¬ 
ing of such letters by a creditor has been held not 
to be a publication and not actionable.’’ 
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The judgment for the defendant was affirmed. 

In another case (Maze v. Employe's Loan Asso., 217 
Ala. 44, 114 So. 574, 575) where plaintiff alleged physi¬ 
cal inconvenience resulting from threats to collect 
usurious interest, the court said: 

“It is not contended that defendant published 
any words amounting to libel or slander, com¬ 
mitted any act of physical violence, interfered with 
plaintiff’s free conduct as an individual, and with 
his contractual or business relations, or in any way 
interfered with appellant’s property. The use by 
defendants of mere words to plaintiff, which had 
not the effect to injure him physically and were not 
accompanied with an actual offer of physical vio¬ 
lence, or did not interfere with his contractual re¬ 
lations and property rights, arc not actionable as 
a trespass to the person, or as libel or slander.” 

No Controlling Local Statute. 

The Blackmail Statute in the District of Columbia, 
Title 6, Sec. 42, D. C. Code (1929), 31 Stat. 1323, c. 854, 
Sec. 819, has no application to the case at bar for three 
reasons: First -, the letters do not constitute blackmail; 
Second, the letters contain no threat, express, or im¬ 
plied, to publish plaintiff’s infirmities; and Third, the 
statute creates no civil rights. 

Plaintiff’s Authorities Inapplicable. 

The very cases cited by the plaintiff disprove his 
right. 

In Tuyes v. Chambers , 144 La. 723, 81 So. 265, 267, 
the court said that: 

“The weight of common law authorities seems to 
be against a recovery for mental suffering or in¬ 
jury to feelings (when unaccompanied by any phy¬ 
sical injury) such as shock, fright, etc. or for 
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worry over damages to any person or property 
right. * * * ” 

and the decision proceeds to allow a recovery expressly 
upon a provision of the civil code of that state, based 
in turn upon the French (civil) law. In addition, in 
the case immediately hereinabove mentioned, there ap¬ 
pear to be facts which would tend to support an action 
of slander and libel because of the publication of facts 
concerning the plaintiff there. 

The case of Cadbury v. Bleitz, 133 Wash. 134, cited 
by the plaintiff, has no application to the case at bar 
since that case involved the willful detention of a 
corpse, to the possession of which the plaintiff in that 
case had certain rights recognized by the common law. 

Again in the case of Wilson v. Wilkins, 181 Ark. 137, 
cited by the plaintiff, it appears that facts sufficient to 
constitute an assault bv virtue of threats to hang the 
plaintiff there were present in the case. 

Brunts v. Morgan, 321 Ky. 765, cited by the plaintiff, 
is a case based upon the publication of a libel by virtue 
of the display of signs publicly charging the plaintiff 
there with failure to pay a debt. 

Davidson v. Lee . a Texas case cited bv the defendant 
as 139 S. W. 904, was a case in which facts to sustain 
an action of assault at pistol point, a battery by grab¬ 
bing, and a false imprisonment, all occurred. 

LaSalle , etc. v. Fogarty, 126 Xeb. 457, cited by the 
plaintiff, is admitted by him to contain facts with re¬ 
spect to publication of the letters by mailing letters to 
persons other than the debtor. Then too, as to the 
facts, the court said: 

“ * * * There was, however, no justification 
for writing the long series of harassing and threat¬ 
ening letters over a period of nearly two years, as 
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was done in this case. The defendant wrote to 
them and stated his position fully. These letters 
were not preserved, but their reception is admitted 
by the plaintiff and their contents testified to by 
the defendant. Plaintiff knew then that defendant 
denied liability on the note sued upon and was 
not justified in writing more than a few ordinary 
collection letters. Certainly the series of thirty- 
seven letters written to the defendant, which are 
preserved in the bill of exceptions, and the letter 
written to his employer and the two written to his 
neighbors, and the adoption of pseudo-legal forms, 
was wholly unjustified and inexcusable. Xo rea¬ 
sonable mind could reach any other conclusion 
than that thev were written designedly and for 
the purpose of harassing the defendant until he 
would meet their demands, whether the sum 
claimed was justly due or not.” 

In the case at bar, there is a significant absence of al¬ 
legation that the debt was not due. 

The remaining cases, statutes and textbooks cited by 
the plaintiff in no way bear upon the subject which is 
to be decided by this court, with the exception of one 
case hereinafter discussed. 

Plaintiff directs attention to Barnett v. Collection 
Service Co., (Iowa) 242 X. AY. 23, in which case the 
court appeared to have sustained recovery for a situa¬ 
tion something like that involved in the case at bar. 
In that case it appeared by allegation and proof that 
the defendant there knew that the debt could not be 
legally collected. In the case at bar, the record is silent 
as to whether or not the plaintiff owed the money which 
was sought to be collected from him. Thus, in the ab¬ 
sence of allegation that the money was due, the allega¬ 
tions of the amended declaration, when construed most 
strongly against the pleader, lead to the conclusion 
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that the debt was due, and that defendant as a mercan¬ 
tile agency had a lawful right to demand that the plain¬ 
tiff pay it. In addition, it appears that in the course 
of its opinion the court said: 

“A creditor or his agent has a right to urge pay¬ 
ment of a just debt and to threaten to resort to 
proper legal procedure to enforce such payment.” 

Nothing other than this has been done in the case at 
bar; no vulgar or oppressive language is used. 

The Law of Compensation in the Light of Plaintiff’s 

Claim. 

It appears to be contrary to the policy of the courts 
in the District of Columbia to allow the recovery of 
damages for mere mental suffering, shock and fright, 
when not connected with a substantial physical injury. 
Thus this court, in Perry v. Capital Traction Com¬ 
pany, 59 App. D. C. 42, 32 F. (2d) 938, used the follow¬ 
ing language: 

“The reason underlying the rule announced in 
the Dashiell Case, 34 years ago (a rule supported 
by the great weight of authority), is that mere 
fright is easily simulated and difficult to disprove, 
and that impairment of the nervous system is of 
such an intangible character that there is no prac¬ 
tical standard by which the extent of the impair¬ 
ment may be determined. Where there has been 
a substantial physical injury, medical testimony 
and common knowledge may furnish a guide for 
measuring the pain and suffering incidental to the 
injury; but when, as here, there has been no sub¬ 
stantial physical injury, a jury ought not to be 
permitted to indulge on conjecture and speculation 

as to the affects of alleged nervous shock or fright. 
# # • )> 
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In Braun v. Craven, 175 Ill. 401, 42 L. R. A. 199, 205 
the court refused to allow recovery for oral threats, 
where an illness to the plaintiff resulted therefrom. 
The court said: 

“ if appellee could be held liable under 

this evidence, then any person who might so speak 
or act as to cause a stranger of peculiar sensibility, 
passing by, to sustain a nervous shock productive 
of serious injury, might be held liable. Thus, one 
whose very existence was unknown to the party 
guilty of so speaking and acting would be given a 
right of recovery. Terror or fright, even if it re¬ 
sults in a nervous shock which constitutes a physi¬ 
cal injury, does not create a liability. On the 
ground of public policy alone, having reference to 
the dangerous use to be made of such cause of 
action, we hold that a liability cannot exist con¬ 
sequent on mere fright or terror which superin¬ 
duces nervous shock. The appellate court held the 
language of the appellee, as disclosed by the evi¬ 
dence, was not such as could be held to constitute 
negligence, and that the injury sustained by ap¬ 
pellant could not, according to common experience, 
be reasonably anticipated to result from such ac¬ 
tions and language. 

“We concur in that view, and the judgment of 
the Appellate Court for the First District is af¬ 
firmed.” 

But before the question of damages for mental an¬ 
guish can arise, there must be a valid cause of action; 
and, as stated by a Minnesota Court, ( Larson v. Chase , 
47 Minn. 307, 50 N. W. 238, 14 L. R. A. 85) in language 
peculiarly applicable here: 

“There has been a great deal of misconception 
and confusion as to when, if ever, mental suffer¬ 
ing, as a distinct element of damage, is a subject 
for compensation. This has frequently resulted 
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from courts giving a wrong reason for a correct 
conclusion that in a given case no recovery could 
be had for mental suffering, placing it on the 
ground that mental suffering, as a distinct element 
of damage, is never a proper subject of compen¬ 
sation, when the correct ground was that the act 
complained of was not an infraction of any legal 
right, and hence not an actionable wrong at all, or 
else that the mental suffering was not the direct 
and proximate effect of the wrongful act. Council 
cites the leading case of Lynch v. Knight, 9 H. L. 
Cas. 577-598. We think he is laboring under the 
same misconception of the meaning of the lan¬ 
guage used in that case into which courts have not 
infrequently fallen. Taking the language in con¬ 
nection with the question actually before the court, 
that case is not authority for defendant’s position. 
It is unquestionably the law, as claimed by appel¬ 
lant, that ‘for the law to furnish redress there 
must be an act which, under the circumstances, is 
wrongful; and it must take effect upon the person, 
the property, or some other legal interest, of the 
partv complaining. Neither one without the other 
is sufficient. THIS IS BUT ANOTHER WAY 
OF SAYING THAT NO ACTION FOR DAM¬ 
AGES WILL LIE FOR AN ACT WHICH, 
THOUGH WRONGFUL, INFRINGED NO LE¬ 
GAL RIGHT OF THE PLAINTIFF, AL¬ 
THOUGH IT MAY HAVE CAUSED HIM MEN¬ 
TAL SUFFERING. # * * ” (Capitals ours.) 

In Larson v. Chase, supra, it is quite true that no 
threats were involved; but the statements and reason¬ 
ing of the court when applied to the case at bar seem 
singularly appropriate. 
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Refutation of Generalities Referred to by Plaintiff. 

Throughout his brief, plaintiff refers to the fact that 
the defendant is a mercantile reporting agency. 

Plaintiff points the finger of scorn at the business 
of the defendant, despite the fact that this court has 
heretofore called attention to the beneficial economic, 
functions of such an agency. In Saks v. Huddleston . 
59 App. D. C. 133, 36 F. (2d) 537, the court, by Asso¬ 
ciate Justice Robb, at 59 App. D. C. 137, uses the fol¬ 
lowing language: 

“The present day means available to merchants 
for the ascertainment of the moral and financial 
responsibility of patrons and customers are such 
that little apprehension need be indulged on ac¬ 
count of the rule we have announced.” 

The body of the law relating to mercantile agencies 
is not meager. See 18 R. C. L. 997, et seq. The rights, 
duties and liabilities of mercantile reporting agencies 
are in that text discussed with clarity; the right of a 
mercantile agencv, as well as its dutv to maintain ac- 
curate credit records, is discussed; and in addition, lia¬ 
bility for failure to maintain accurate credit records is 
expounded. 

Plaintiff seems also to rely to some extent upon what 
he terms to be ultra vires acts of the defendant in col¬ 
lecting debts when it is incorporated for the purposes 
of procuring and furnishing credit reports. 

The plaintiff, it is clear, may base no right in him¬ 
self upon an alleged ultra vires act of the defendant. 
This topic is discussed with lucidity in Alabama Power 
Co. v. I ekes, — IT. S. —, — Sup. Ct. —, 82 L. ed. (Adv. 
Ops.) 263, 267, et seq., where the court refuses to grant 
a private right to object to an alleged ultra vires act. 
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And, not only is plaintiff unable to complain in this 
feature of the case, but the fact is that mercantile agen¬ 
cies have so long engaged in the function of collecting 
debts due their customers that substantial authority 
lias developed with respect to their duties and liabili¬ 
ties in the receipt and disbursement of funds. See 18 
R. C. L. 1001, et scq. 

There has not been called to the attention of the de¬ 
fendant, nor has counsel after diligent inquiry been 
able to discover, any local statute creating a right to 
recover solely for the result of fright induced by the 
reading of a letter. The Blackmail Statute in force in 
the District of Columbia can be construed onlv in ac- 

V 

cordance with its terms, and cannot be broadened to 
create a right where there was none before. 

CONCLUSION. 

In conclusion, defendant maintains that plaintiff is 
without right to maintain his action at common law or 
under local statute. 

Plaintiff seeks to recover for the invasion of a non¬ 
existent right, perched upon a policy of damages which 
this court has refused to admit. Plaintiff’s debt, we 
must assume, should be paid by him, and his resulting 
illness be left to the ministrations of his physician 
rather than to the judgment of a jury. 

The decision of the lower court in sustaining defen¬ 
dant’s demurrer to plaintiff’s amended declaration 
should be affirmed. 

Respectfully submitted, 

Milton W. King, 

Bernard I. Nordlinger, 
Attorneys for Appellee. 


